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OPINION

RYMER, Circuit Judge:

Marino Amador-Leal appeals his conviction and sentence
pursuant to a guilty plea on one count of possession with
intent to distribute cocaine base in violation of 21 U.S.C.
§ 841(a)(1). The magistrate judge did not explain the potential
immigration consequences of Amador-Leal's conviction
when the plea was taken. The question presented here is
whether immigration consequences are collateral, as we held
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in Fruchtman v. Kenton, 531 F.2d 946 (9th Cir.), cert. denied,
429 U.S. 895 (1976), or have become direct in light of the
aggravated felony provisions of the Antiterrorism and Effec-
tive Death Penalty Act of 1996 (AEDPA), 110 Stat. 1214, and
the Illegal Immigration Reform and Immigrant Responsibility
Act of 1996 (IIRIRA), 110 Stat. 3009-546, such that a defen-
dant must be advised of them in order for his plea to be volun-
tary. We join the First Circuit in concluding that Fruchtman
is still good law,1 and that immigration consequences remain
collateral. As this is the only issue on appeal, we affirm.

I

Amador-Leal is an illegal alien who was caught selling
crack in February, 2000. He was charged with conspiracy to
possess cocaine base in violation of 21 U.S.C. § 846, and with
possession with intent to distribute in violation of 21 U.S.C.
§ 841(a)(1). The indictment also included criminal forfeiture
charges under 21 U.S.C. § 853.

Pursuant to a written plea agreement which, among other
things, waived appeal, Amador-Leal entered a plea of guilty
to the possession count on May 18, 2000. The magistrate
judge reviewed the charges with Amador-Leal, explained his
rights and the implications of his plea, and found that he
knowingly and voluntarily agreed to the plea. Based on the
plea agreement and Amador-Leal's cooperation, the district
court accepted the government's recommendation for a two
level downward departure and sentenced Amador-Leal to 87
months in custody. Remaining charges were dismissed, and
this timely appeal followed.

II

The government urges us to enforce Amador-Leal's waiver
of the right to appeal in the plea agreement, arguing that pros-
_________________________________________________________________
1 United States v. Gonzalez, 202 F.3d 20 (1st Cir. 2000).
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ecutors -- unlike the district court -- have no procedurally-
imposed duty to engage in a direct/collateral effects analysis
under Rule 11(c) of the Federal Rules of Criminal Procedure.
It reasons that when a plea agreement is entered into voluntar-
ily (as here), there is nothing to suggest that the acceptance is
invalid. But this does not follow, for whether or not the agree-
ment is knowing and voluntary, acceptance and entry of the
plea may not be if the plea is not taken in compliance with
Rule 11. Accordingly, we may hear Amador-Leal's appeal in
order to determine whether his plea conforms to the Rule.
United States v. Portillo-Cano, 192 F.3d 1246, 1250 (9th Cir.
1999).

III

Amador-Leal submits that his plea neither conforms to
Rule 11 nor comports with due process because, for a plea to
be considered voluntary, district courts must inform defen-
dants pleading guilty of the direct consequences of their plea
and resulting conviction; immigration consequences are direct
as they flow automatically from a statute; and United States
v. Littlejohn, 224 F.3d 960 (9th Cir. 2000), requires advice
about statutorily mandated ineligibility to apply for a benefit
such as relief with respect to immigration status or removal.
He distinguishes Fruchtman on the footing that he and Little-
john are similarly situated in that both suffer statutorily man-
dated ineligibility to apply for certain federal benefits, and
that Fruchtman faced only the potential of deportation
whereas his own removal is "practically guaranteed" under
immigration laws enacted since Fruchtman was decided in
1976. We should therefore, in his view, find Fruchtman no
longer controlling.

To start with the obvious, guilty pleas must be knowing
and voluntary. As we explained in Torrey v. Estelle:

A plea is voluntary only if it is entered by one fully
aware of the direct consequences of his plea of
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guilty. . . . This court, in harmony with other circuits,
has held that although a defendant is entitled to be
informed of the direct consequences of the plea, the
court need not advise him of all the possible collat-
eral consequences.

842 F.2d 234, 235 (9th Cir. 1988) (emphasis in original) (quo-
tation marks and citations omitted). District courts are obliged
to advise a defendant of direct consequences even if the par-
ticular consequence is not listed among the issues that Rule
11(c) requires the court to cover. See, e.g., Littlejohn, 224
F.3d at 965 (citing cases). However, there is no obligation to
advise of collateral consequences. "The distinction between a
direct and collateral consequence of a plea turns on whether
the result represents a definite, immediate and largely auto-
matic effect on the range of the defendant's punishment."
Torrey, 842 F.2d at 236 (quotation marks omitted).

As Amador-Leal recognizes, we decided in Fruchtman
that immigration consequences are collateral. In Fruchtman,
the defendant was an alien who also was not advised by the
district court that his conviction would subject him to deporta-
tion proceedings. Fruchtman argued on appeal that his plea
was not voluntary because deportation is a drastic measure of
which he should have been advised before his plea was
accepted. We recognized that administration of Rule 11 "re-
quires the development of some limiting guide to define the
nature of the consequences of which a defendant must be
advised so that the requirements of the rule shall have been
met," and that the "common distinction" drawn is between
consequences that are direct and those that are collateral.
Fruchtman, 531 F.2d at 948. Noting that other appellate
courts had resolved the issue, we adopted the reasoning of the
Court of Appeals for the Second Circuit that "when, as in the
case of deportation, the consequence in issue `was not the
sentence of the court which accepted the plea but of another
agency over which the trial judge has no control and for
which he has no responsibility,' Rule 11 imposes no duty on
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the District Court to advise a defendant of such conse-
quences." Id. at 949 (quoting Michel v. United States, 507
F.2d 461, 465 (2d Cir. 1974).

We must, of course, follow Fruchtman unless it is distin-
guishable or undermined. First, relying on Littlejohn,
Amador-Leal suggests that the proper inquiry for determining
whether a statutorily created ineligibility to apply for some
form of government benefit is a direct or collateral conse-
quence is not whether the benefit is denied later by some
agency other than the court, but whether the ineligibility is an
automatic consequence of a statute. However, Littlejohn did
not purport to change the criterion for determining what is
direct or collateral, and we decline to embrace the test that
Amador-Leal proposes. No court has, and it would be totally
unworkable in practice.

In Littlejohn, the defendant pled guilty to a drug offense.
His conviction automatically rendered him ineligible for cer-
tain food stamp and social security benefits pursuant to 21
U.S.C. §§ 862(a) and 862a, but the court did not say so during
the Rule 11 colloquy.2 On appeal, Littlejohn argued that his
plea was involuntary because he had not been warned that he
would suffer ineligibility, and we agreed. We contrasted
direct consequences, described, as in Torrey, as consequences
that have

"a definite, immediate and largely automatic effect
on the range of the defendant's punishment,"[with
collateral consequences that] have included the pos-
sibility of a felony prosecution for reentry following
deportation; imposition of a consecutive rather than

_________________________________________________________________
2 The issue came to light in the Pre-Sentence Report, which included a
section on "Denial of Federal Benefits" referring to § 862(a) and its imple-
menting guideline, U.S.S.G. § 5F1.6. As we explained in the opinion,
there are actually two statutes with similar numbers that have essentially
the same effect, § 862(a) and § 862a.
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concurrent sentence where the district court has dis-
cretion to choose between the two; the possibility of
being resentenced to a maximum term if a state
agency determines that the defendant is not amena-
ble to treatment; exposure to potential civil tax litiga-
tion; revocation of parole from a separate conviction
where such revocation is within the power of a
parole board; and the potential of deportation, where
a separate agency has authority over such deporta-
tion, Fruchtman v. Kenton.

Littlejohn, 224 F.3d at 965 (citations except to Fruchtman
omitted; emphasis added). We then concluded that the
benefit-stripping effect of both sections 862(a) and 862a was
a direct consequence of conviction because "[t]he ineligibility
itself is not a result of other governmental agencies' actions,
and it is not dependent upon Littlejohn's own future conduct.
It is an automatic product of Littlejohn's conviction." Id. at
967. For this reason, we held that district courts must advise
defendants of § 862a ineligibility, although we went on to say
that the error was harmless given that Littlejohn would have
pled guilty anyway. We treated § 862(a) differently, holding
that courts have no obligation to inform defendants of
§ 862(a) ineligibility because applicability of this section
depends upon the existence of prior convictions about which
the judge would be unaware when taking the plea. 3

Littlejohn itself puts the potential for deportation firmly
within the category of collateral consequences. Indeed, our
decision in Littlejohn turned on the rationale articulated by
Fruchtman for determining whether a consequence is direct or
collateral. As we summed up in Littlejohn,"where the conse-
quence is contingent upon action taken by an individual or
individuals other than the sentencing court -- such as another
_________________________________________________________________
3 The same feasibility concerns that animated this different treatment in
Littlejohn are also present here: district courts generally have no informa-
tion about a defendant's immigration status at the Rule 11 proceeding.

                                404



governmental agency or the defendant himself -- the conse-
quence is generally `collateral.' " Id.  at 965. Thus, the Frucht-
man test remains intact.

Nevertheless, Amador-Leal maintains, Fruchtman can
no longer control in the context of deportation because
AEDPA and IIRIRA have changed the landscape for illegal
aliens convicted of aggravated felonies. No doubt the land-
scape has changed, because it is now virtually certain that an
aggravated felon will be removed. See 8 U.S.C. § 1228(a)-(b)
(2001) (providing expedited removal proceedings for con-
victed aliens and eliminating agency discretion to forego
removal); 8 U.S.C. § 1228(c) (2001) (adopting conclusive
presumption of deportability of convicted aliens and denying
judicial review of removal orders); 8 U.S.C. § 1229b (2001)
(prohibiting INS from providing convicted aliens with cancel-
lation of removal); see also INS v. St. Cyr, 121 S.Ct. 2271
(2001) (describing changes). Yet whether an alien will be
removed is still up to the INS. There is a process to go
through, and it is wholly independent of the court imposing
sentence. The Supreme Court has made this clear by describ-
ing deportation as a "purely civil action" separate and distinct
from a criminal proceeding. INS v. Lopez-Mendoza , 468 U.S.
1032, 1038 (1984). Removal is not part of the sentence; future
immigration consequences do not bear on the "range of the
defendant's punishment" imposed by the court, Torrey, 842
F.2d at 236, and deportation is not punishment for the crime.
See Lopez-Mendoza, 468 U.S. at 1038. By contrast, the stat-
utes at issue in Littlejohn are part of the criminal code. Also
unlike the removal statutes, §§ 862(a) and 862a are self-
executing upon imposition of sentence. A defendant receiving
government benefits is immediately and automatically ineligi-
ble for them once convicted; however, immigration conse-
quences will not be felt until the court's sentence has been
served, the INS assumes control of the defendant, and the pro-
cess of removal has been initiated and executed. See 8 U.S.C.
§§ 1228(a)(1) & 1231(a)(4)(A); cf. Torrey , 842 F.2d at 236
(direct consequences are definite, immediate, and largely
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automatic). In short, no matter what changes have been
wrought by AEDPA and IIRIRA, removal remains the result
of another governmental agency's subsequent actions.

Amador-Leal points out that one court has expressed the
view that deportation is no longer a consequence that will be
determined by an agency outside of the trial court's control.
United States v. El-Nobani, 145 F.Supp.2d 906 (N.D. Ohio
2001). However, the First Circuit Court of Appeals recently
had occasion to consider the same issue in United States v.
Gonzalez, and it concluded that both the rule and reasoning
adopted by Fruchtman continue to be persuasive. 202 F.3d 20
(1st Cir. 2000). As the First Circuit explained:

What renders the plea's immigration effects "collat-
eral" is not that they arise "virtually by operation of
law," but the fact that deportation is "not the sen-
tence of the court which accept[s] the plea but of
another agency over which the trial judge has no
control and for which he has no responsibility."
However "automatically" [the defendant's ] deporta-
tion -- or administrative detention -- might follow
from his conviction, it remains beyond the control
and responsibility of the district court in which that
conviction was entered and it thus remains a collat-
eral consequence thereof.

Gonzalez, 202 F.3d at 27 (quoting Fruchtman; internal cites
to other cases reasoning the same way omitted). The court
also noted that

IIRIRA did not so substantially alter the treatment of
individuals in [the defendant's] situation as to war-
rant reconsideration of whether deportation is still a
collateral consequence of conviction. Even prior to
IIRIRA's passage, any alien who committed an
aggravated felony was considered deportable, and
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the Attorney General was directed to apprehend any
such alien upon his or her release from prison.

Id. at 26 (citation omitted). We agree with this analysis, and
reaffirm that our decision in Fruchtman remains good law in
this circuit as well.

Therefore, immigration consequences continue to be a
collateral consequence of a plea and the resulting conviction.
This means that district courts are not constitutionally
required to warn defendants about potential removal in order
to assure voluntariness of a plea; but it does not mean that
they should not do so. Many district judges comment in their
Rule 11 colloquy that a plea of guilty and resulting conviction
may affect an alien's status in this country, and inquire
whether the defendant understands the possible immigration
consequences of his plea. Although not required by Rule 11
or due process, we commend this sort of dialogue for there is
no question that immigration consequences of a conviction
are important to aliens contemplating a plea. See St. Cyr, 121
S.Ct. at 2291; Magana Pizano v. INS, 200 F.3d 603, 612 (9th
Cir. 1999).4 However, because immigration consequences are
collateral, neither Rule 11 nor Amador-Leal's right to due
process was violated in this case.

AFFIRMED.

_________________________________________________________________
4 Many states have enacted statutes that require courts to advise a defen-
dant of the immigration consequences of a plea, see St. Cyr, 121 S.Ct. at
2291 n. 48 (listing states with statutory requirement), but the general rule
post-AEDPA and IIRIRA remains that there is no due process require-
ment for defendants to be informed of immigration consequences because
immigration consequences are collateral. See, e.g., State v. Ramirez, 2001
WL 1035928 at *1 (Iowa September 6, 2001); State v. Jamison, 20 P.3d
1010 (Wash. App. 2001); State v. Jimenez, 987 S.W.2d 886 (Tex. Crim.
App. 1999); State v. Modi, 1998 WL 735881 (Del. Super. Sept. 25, 1998);
People v. Agero, 651 N.Y.S. 2d 430 (App. Div. 1996).
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